
Contract Clauses BI-051 through BI-075 
 
 
BUY AMERICAN ACT―BALANCE OF PAYMENTS PROGRAM―SUPPLIES (NOV 2004)  
(BI-051) 
 
(a) Definitions. As used in this clause― 
 
“Component” means any item supplied to the NAFI/Government as part of an end item or of 
another component. 
 
“Cost of components” means― 

 
(1) For components purchased by the Contractor, the acquisition cost, including 

transportation  
costs to the place of incorporation into the end product (whether or not such costs are paid to a 
domestic firm), and any applicable duty (whether or not a duty-free entry certificate is issued); or 

 
(2) For components manufactured by the Contractor, all costs associated with the  

manufacture of the component, including transportation costs as described in paragraph (1) of 
this definition, plus allocable overhead costs, but excluding profit. Cost of components does not 
include any costs associated with the manufacture of the end product. 
 
“Domestic end product” means― 

 
(1) An unmanufactured end product mined or produced in the United States; or 
 
(2) An end product manufactured in the United States, if the cost of its components mined,  

produced, or manufactured in the United States exceeds 50 percent of the cost of all its 
components. Components of foreign origin of the same class or kind as those that the agency 
determines are not mined, produced, or manufactured in sufficient and reasonably available 
commercial quantities of a satisfactory quality are treated as domestic. Scrap generated, 
collected, and prepared for processing in the United States is considered domestic. 
 
“End product” means supplies delivered under a line item of a NAFI/Government contract. 
 
“Foreign end product” means an end product other than a domestic end product. 
 
“United States” means the 50 States and the District of Columbia, U.S. territories and 
possessions, Puerto Rico, the Northern Mariana Islands, and any other place subject to U.S. 
jurisdiction, but does not include leased bases. 
 
(b) The Buy American Act (41 U.S.C. 10a-10d) provides a preference for domestic end products 
for supplies acquired for use in the United States. The Balance of Payments Program provides a 
preference for domestic end products for supplies acquired for use outside the United States. 
 
(c) Offerors may obtain from the Contracting Officer a list of foreign articles that the Contracting 
Officer will treat as domestic for this contract. 
 
(d) The Contractor shall deliver only domestic end products except to the extent that it specified 
delivery of foreign end products in the provision of the solicitation entitled “Buy American 
Act―Balance of Payments Program Certificate.'' 
 

 (End of clause) 
 
 



BUY AMERICAN ACT―NORTH AMERICAN FREE TRADE AGREEMENT―ISRAELI TRADE 
ACT―BALANCE OF PAYMENTS PROGRAM (NOV 2004) (BI-052) 

 
(a) Definitions. As used in this clause― 
 
“Component” means any item supplied to the NAFI as part of an end item or of another 
component. 
 
“Cost of components” means― 

 
(1) For components purchased by the Contractor, the acquisition cost, including 

transportation 
costs to the place of incorporation into the end product (whether or not such costs are paid to a 
domestic firm), and any applicable duty (whether or not a duty-free entry certificate is issued); or 

 
(2) For components manufactured by the Contractor, all costs associated with the 

manufacture of the component, including transportation costs as described in paragraph (1) of 
this definition, plus allocable overhead costs, but excluding profit. Cost of components does not 
include any costs associated with the manufacture of the end product. 
 
“Domestic end product” means― 

 
(1) An unmanufactured end product mined or produced in the United States; or 
 
(2) An end product manufactured in the United States, if the cost of its components mined, 

produced, or manufactured in the United States exceeds 50 percent of the cost of all its 
components. Components of foreign origin of the same class or kind as those that the agency 
determines are not mined, produced, or manufactured in sufficient and reasonably available 
commercial quantities of a satisfactory quality are treated as domestic. Scrap generated, 
collected, and prepared for processing in the United States is considered domestic. 
 
“End product” means supplies delivered under a line item of a NAFI contract. 
 
“Foreign end product” means an end product other than a domestic end product. 
Israeli end product means an article that― 

 
(1) Is wholly the growth, product, or manufacture of Israel; or 
 
(2) In the case of an article that consists in whole or in part of materials from another country,  

has been substantially transformed in Israel into a new and different article of commerce with a 
name, character, or use distinct from that of the article or articles from which it was transformed. 
North American Free Trade Agreement country means Canada or Mexico. 
 
“North American Free Trade Agreement country end product” means an article that― 

 
(1) Is wholly the growth, product, or manufacture of a North American Free Trade Agreement 

(NAFTA) country; or 
 
(2) In the case of an article that consists in whole or in part of materials from another country,  

has been substantially transformed in a NAFTA country into a new and different article of 
commerce with a name, character, or use distinct from that of the article or articles from which it 
was transformed. The term refers to a product offered for purchase under a supply contract, but 
for purposes of calculating the value of the end product includes services (except transportation 
services) incidental to the article, provided that the value of those incidental services does not 
exceed that of the article itself. 
 



“United States” means the 50 States and the District of Columbia, U.S. territories and 
possessions, Puerto Rico, the Northern Mariana Islands, and any other place subject to U.S. 
jurisdiction, but does not include leased bases. 
 
(b) Components of foreign origin. Offerors may obtain from the Contracting Officer a list of foreign 
articles that the Contracting Officer will treat as domestic for this contract. 
 
(c) Implementation. This clause implements the Buy American Act (41 U.S.C. 10a-10d), the North 
American Free Trade Agreement Implementation Act (NAFTA) (19 U.S.C. 3301 note), the Israeli 
Free Trade Area Implementation Act of 1985 (Israeli Trade Act) (19 U.S.C. 2112 note), and the 
Balance of Payments Program by providing a preference for domestic end products, except for 
certain foreign end products that are NAFTA country end products or Israeli end products. 
 
(d) Delivery of end products. The Contracting Officer has determined that NAFTA and the Israeli 
Trade Act apply to this acquisition. Unless otherwise specified, these trade agreements apply to 
all items in the Schedule. The Contractor shall deliver under this contract only domestic end 
products except to the extent that, in its offer, it specified delivery of foreign end products in the 
provision entitled ``Buy American Act--North American Free Trade Agreement--Israeli Trade Act--
Balance of Payments Program Certificate.'' If the Contractor specified in its offer that the 
Contractor would supply a NAFTA country end product or an Israeli end product, then the 
Contractor shall supply a NAFTA country end product, an Israeli end product or, at the 
Contractor's option, a domestic end product. 

 
(End of clause) 

 
Alternate I  
 
“Canadian end product” means an article that― 

 
(1) Is wholly the growth, product, or manufacture of Canada; or 
 
(2) In the case of an article that consists in whole or in part of materials from another country,  

has been substantially transformed in Canada into a new and different article of commerce with a 
name, character, or use distinct from that of the article or articles from which it was transformed. 
The term refers to a product offered for purchase under a supply contract, but for purposes of 
calculating the value of the end product includes services (except transportation services) 
incidental to the article, provided that the value of those incidental services does not exceed that 
of the article itself. 
 
(d) Delivery of end products. The Contracting Officer has determined that NAFTA applies to this 
acquisition. Unless otherwise specified, NAFTA applies to all items in the Schedule. The  
Contractor shall deliver under this contract only domestic end products “Buy American Act―North 
American Free Trade Agreement―Israeli Trade Act―Balance of Payment Program Certificate.'' 
If the Contractor specified in its offer that the Contractor would supply a Canadian end product, 
then the Contractor shall supply a Canadian end product or, at the Contractor's option, a 
domestic end product. 

 
(End of clause) 

 
Alternate II  
 
“Canadian end product” means an article that― 

 
(1) Is wholly the growth, product, or manufacture of Canada; or 
 
(2) In the case of an article that consists in whole or in part of materials from another country,  



has been substantially transformed in Canada into a new and different article of commerce with a 
name, character, or use distinct from that of the article or articles from which it was transformed. 
The term refers to a product offered for purchase under a supply contract, but for purposes of 
calculating the value of the end product includes services (except transportation services) 
incidental to the article, provided that the value of those incidental services does not exceed that 
of the article itself. 
 
(d) Delivery of end products. The Contracting Officer has determined that NAFTA and the Israeli 
Trade Act apply to this acquisition. Unless otherwise specified, these trade agreements apply to 
all items in the Schedule. The Contractor shall deliver under this contract only domestic end 
products except to the extent that, in its offer, it specified delivery of foreign end products in the 
provision entitled “Buy American Act―North American Free Trade Agreement―Israeli Trade 
Act―Balance of Payment Program Certificate.''  If the Contractor specified in its offer that the 
Contractor would supply a Canadian end product or an Israeli end product, then the Contractor 
shall supply a Canadian end product, an Israeli end product or, at the Contractor's option, a 
domestic end product.] 
 

(End of clause) 
 
 
TRADE AGREEMENTS (NOV 2004) (BI-053)   
 
 (a) Definitions. As used in this clause―- 
 
“Caribbean Basin country” means any of the following countries: Antigua and Barbuda, Aruba, 
Bahamas, Barbados, Belize, British Virgin Islands, Costa Rica, Dominica, El Salvador, Grenada, 
Guatemala, Guyana, Haiti, Jamaica, Montserrat, Netherlands Antilles, Nicaragua, Panama, St. 
Kitts and Nevis, St. Lucia, St. Vincent and the Grenadines, Trinidad and Tobago. 
 
“Caribbean Basin country end product” means an article that― 

 
(1) Is wholly the growth, product, or manufacture of a Caribbean Basin country; or 
 
(2) In the case of an article that consists in whole or in part of materials from another country,  

has been substantially transformed in a Caribbean Basin country into a new and different article 
of commerce with a name, character, or use distinct from that of the article or articles from which 
it was transformed. The term refers to a product offered for purchase under a supply contract, but 
for purposes of calculating the value of the end product includes services (except transportation 
services) incidental to the article, provided that the value of those incidental services does not 
exceed that of the article itself. The term excludes products that are excluded from duty-free 
treatment for Caribbean countries under 19 U.S.C. 2703(b), which presently are― 

 
(i) Textiles and apparel articles that are subject to textile agreements; 
 
(ii) Footwear, handbags, luggage, flat goods, work gloves, and leather wearing 
apparel  

not designated as eligible articles for the purpose of the Generalized System of Preferences 
under Title V of the Trade Act of 1974; 

 
(iii) Tuna, prepared or preserved in any manner in airtight containers; 
 
(iv) Petroleum, or any product derived from petroleum; and 
 
(v) Watches and watch parts (including cases, bracelets, and straps) of whatever 
type  



including, but not limited to, mechanical, quartz digital, or quartz analog, if such watches or watch 
parts contain any material that is the product of any country to which the Harmonized Tariff 
Schedule of the United States (HTSUS) column 2 rates of duty apply. 
 
“Designated country” means any of the following countries:  Aruba, Austria, Bangladesh Belgium, 
Benin, Bhutan, Botswana, Burkina Faso, Burundi, Canada, Cape Verde, Central African 
Republic, Chad, Comoros, Denmark, Djibouti, Equatorial Guinea. Finland, France, Gambia, 
Germany, Greece, Guinea, Guinea-Bissau, Haiti, Hong Kong, Ireland, Israel, Italy, Japan. Kiribati, 
Korea, Republic of Lesotho, Liechtenstein, Luxembourg, Malawi, Maldives, Mali, Mozambique, 
Nepal, Netherlands, Niger, Norway, Portugal, Rwanda. Sao Tome and Principe, Sierra Leone, 
Singapore, Somalia, Spain, Sweden, Switzerland, Tanzania U.R., Togo, Tuvalu, Uganda, United 
Kingdom, Vanuatu, Western Samoa, Yemen. 
 
“Designated country end product” means an article that― 

 
(1) Is wholly the growth, product, or manufacture of a designated country; or 
 
(2) In the case of an article that consists in whole or in part of materials from another country,  

has been substantially transformed in a designated country into a new and different article of 
commerce with a name, character, or use distinct from that of the article or articles from which it 
was transformed. The term refers to a product offered for purchase under a supply contract, but 
for purposes of calculating the value of the end product includes services, (except transportation 
services) incidental to the article, provided that the value of those incidental services does not 
exceed that of the article itself. 
 
“End product” means supplies delivered under a line item of a NAFI contract. 
 
“North American Free Trade Agreement country” means Canada or Mexico. 
 
“North American Free Trade Agreement country end product” means an article that― 

 
(1) Is wholly the growth, product, or manufacture of a North American Free Trade Agreement  

(NAFTA) country; or 
 
(2) In the case of an article that consists in whole or in part of materials from another country,  

has been substantially transformed in a NAFTA country into a new and different article of 
commerce with a name, character, or use distinct from that of the article or articles from which it 
was transformed. The term refers to a product offered for purchase under a supply contract, but 
for purposes of calculating the value of the end product includes services, (except transportation 
services) incidental to the article, provided that the value of those incidental services does not 
exceed that of the article itself. 
 
“United States” means the 50 States and the District of Columbia, U.S. territories and 
possessions, Puerto Rico, the Northern Mariana Islands, and any other place subject to U.S. 
jurisdiction, but does not include leased bases. 
 
“U.S.-made end product means” an article that is mined, produced, or manufactured in the United 
States or that is substantially transformed in the United States into a new and different article of 
commerce with a name, character, or use distinct from that of the article or articles from which it 
was transformed. 
 
(b) Implementation. This clause implements the Trade, Agreements Act (19 U.S.C. 2501, et seq.) 
and the North American Free Trade Agreement Implementation Act of 1993, (NAFTA) (19 U.S.C. 
3301 note), by restricting the acquisition of end products that are not U.S.-made, designated 
country, Caribbean Basin country, or NAFTA country end products. 
 



(c) Delivery of end products. The Contracting Officer has determined that the Trade Agreements 
Act and NAFTA apply to this acquisition. Unless otherwise specified, these trade agreements 
apply to all items in the Schedule. The Contractor shall deliver under this contract only U.S.-
made, designated country, Caribbean Basin country, or NAFTA country end products except to 
the extent that, in its offer, it specified delivery of other end products. 
  

(End of clause) 
 
 
BUY AMERICAN ACT―BALANCE OF PAYMENTS (CONSTRUCTION MATERIALS) (NOV 
2004) (BI-054)   
 
(a) Definitions. As used in this clause― 
 
“Component” means any article, material, or supply incorporated directly into construction 
materials. 
 
“Construction material” means an article, material, or supply brought to the construction site by 
the Contractor or subcontractor for incorporation into the building or work. The term also includes 
an item brought to the site preassembled from articles, materials, or supplies. However, 
emergency life safety systems, such as emergency lighting, fire alarm, and audio evacuation 
systems, that are discrete systems incorporated into a public building or work and that are 
produced as complete systems, are evaluated as a single and distinct construction material 
regardless of when or how the individual parts or components of those systems are delivered to 
the construction site. Materials purchased directly by the NAFI are supplies, not construction 
material. 
 
“Cost of components” means― 

 
(1) For components purchased by the Contractor, the acquisition cost, including 

transportation  
costs to the place of incorporation into the end product (whether or not such costs are paid to a 
domestic firm), and any applicable duty (whether or not a duty-free entry certificate is issued); or 

 
(2) For components manufactured by the Contractor, all costs associated with the 
manufacture  

of the component, including transportation costs as described in paragraph (1) of this definition, 
plus allocable overhead costs, but excluding profit. Cost of components does not include any 
costs associated with the manufacture of the end product. 
 
“Designated country” means any of the following countries: Aruba, Austria, Bangladesh, Belgium, 
Benin, Bhutan, Botswana, Burkina Faso, Burundi, Canada, Cape Verde, Central African 
Republic, Chad, Comoros, Denmark. Djibouti, Equatorial Guinea, Finland, France, Gambia, 
Germany, Greece, Guinea, Guinea-Bissau, Haiti, Hong Kong, Ireland, Israel, Italy, Japan. Kiribati, 
Korea, Republic of, Lesotho, Liechtenstein, Luxembourg, Malawi, Maldives, Mali, Mozambique, 
Nepal, Netherlands, Niger, Norway, Portugal, Rwanda. Sao Tome and Principe, Sierra Leone, 
Singapore, Somalia, Spain, Sweden, Switzerland, Tanzania U.R., Togo, Tuvalu, Uganda, United 
Kingdom, Vanuatu, Western Samoa, Yemen. 
 
“Designated country construction material” means a construction material that― 

 
(1) Is wholly the growth, product, or manufacture of a designated country; or 
 
(2) In the case of a construction material that consists in whole or in part of materials from  

another country, has been substantially transformed in a designated country into a new and 
different construction material distinct from the materials from which it was transformed. 



 
“Domestic construction material” means― 

 
(1) An unmanufactured construction material mined or produced in the United States; or 
 
(2) A construction material manufactured in the United States, if the cost of its components  

mined, produced, or manufactured in the United States exceeds 50 percent of the cost of all its 
components. Components of foreign origin of the same class or kind for which nonavailability 
determinations have been made are treated as domestic. 
 
“Foreign construction material” means a construction material other than a domestic construction 
material. 
 
“North American Free Trade Agreement country” means Canada or Mexico. 
 
“North American Free Trade Agreement country construction material” means a construction 
material that― 

 
(1) Is wholly the growth, product, or manufacture of a North American Free Trade Agreement  

(NAFTA) country; or 
 
(2) In the case of a construction material that consists in whole or in part of materials from  

another country, has been substantially transformed in a NAFTA country into a new and different 
construction material distinct from the materials from which it was transformed. 
 
“United States” means the 50 States and the District of Columbia, U.S. territories and 
possessions, Puerto Rico, the Northern Mariana Islands, and any other place subject to U.S. 
jurisdiction, but does not include leased bases. 
 
(b) Construction materials.  

 
(1) This clause implements the Buy American Act (41 U.S.C. 10a-10d) and the Balance of  

Payments Program by providing a preference for domestic construction material. In addition, the 
Contracting Officer has determined that the Trade Agreements Act and the North American Free 
Trade Agreement (NAFTA) apply to this acquisition. Therefore, the Buy American Act and 
Balance of Payments Program restrictions are waived for designated country and NAFTA country 
construction materials. 

 
(2) The Contractor shall use only domestic, designated country, or NAFTA country  

construction material in performing this contract, except as provided in paragraphs (b)(3) and 
(b)(4) of this clause. 

 
(3) The requirement in paragraph (b)(2) of this clause does not apply to the construction  

materials or components listed by the NAFI as follows: ______ [Contracting Officer to list 
applicable excepted materials or indicate ``none''.] 

 
(4) The Contracting Officer may add other foreign construction material to the list in 
paragraph 

(b)(3) of this clause if the NAFI determines that― 
 
(i) The cost of domestic construction material would be unreasonable. The cost of a  

particular domestic construction material subject to the restrictions of the Buy American Act is 
unreasonable when the cost of such material exceeds the cost of foreign material by more than 6 
percent. For determination of unreasonable cost under the Balance of Payments Program, the 
Contracting Officer will use a factor of 50 percent; 

 



(ii) The application of the restriction of the Buy American Act or Balance of Payments 
Program to a particular construction material would be impracticable or inconsistent with the 
public interest; or 

(iii) The construction material is not mined, produced, or manufactured in the United 
States in sufficient and reasonably available commercial quantities of a satisfactory 
quality. 

 
(c) Request for determination of inapplicability of the Buy American Act or Balance of Payments 
Program.  

 
(1) (i) Any Contractor request to use foreign construction material in accordance with  

paragraph (b)(4) of this clause shall include adequate information for NAFI evaluation of the 
request, including― 

 
(A) A description of the foreign and domestic construction materials; 
(B) Unit of measure; 
(C) Quantity; 
(D) Price; 
(E) Time of delivery or availability; 
(F) Location of the construction project; 
(G) Name and address of the proposed supplier; and 
(H) A detailed justification of the reason for use of foreign construction 
materials cited in accordance with paragraph (b)(3) of this clause. 

 
(ii) A request based on unreasonable cost shall include a reasonable survey of the 

market and a completed price comparison table in the format in paragraph (d) of this clause. 
 

(iii) The price of construction material shall include all delivery costs to the construction  
site and any applicable duty (whether or not a duty-free certificate may be issued). 

 
(iv) Any Contractor request for a determination submitted after contract award shall  

explain why the Contractor could not reasonably foresee the need for such determination and 
could not have requested the determination before contract award. If the Contractor does not 
submit a satisfactory explanation, the Contracting Officer need not make a determination. 
 

(2) If the NAFI determines after contract award that an exception to the Buy American Act or 
Balance of Payments Program applies and the Contracting Officer and the Contractor negotiate 
adequate consideration, the Contracting Officer will modify the contract to allow use of the foreign 
construction material. However, when the basis for the exception is the unreasonable price of a 
domestic construction material, adequate consideration is not less than the differential 
established in paragraph (b)(4)(i) of this clause. 

 
(3)  Unless the NAFI determines that an exception to the Buy American Act or Balance of 

Payments Program applies, use of foreign construction material is noncompliant with the Buy 
American Act or Balance of Payments Program. 
 
(d) Data. To permit evaluation of requests under paragraph (c) of this clause based on 
unreasonable cost, the Contractor shall include the following information and any applicable 
supporting data based on the survey of suppliers: 
 

Foreign and Domestic Construction Materials Price Comparison 
 

Construction material description Unit of measure Quantity Price (dollars) \1\ 
Item 1    

Foreign construction material    



Domestic construction material    
Item 2    

Foreign construction material    
Domestic construction material    

 
\1\ Include all delivery costs to the construction site and any applicable duty (whether or not a 
duty-free entry certificate is issued). List name, address, telephone number, and contact for 

suppliers surveyed. Attach copy of response; if oral, attach summary. Include other applicable 
supporting information. 

 
(End of clause) 

 
Alternate I  
 
(b) Construction materials.  

 
(1) This clause implements the Buy American Act (41 U.S.C. 10a-10d) and the Balance of 

Payments Program by providing a preference for domestic construction material. In addition, the 
Contracting Officer has determined that the Trade Agreements Act applies to this acquisition. 
Therefore, the Buy American Act and Balance of Payments Program restrictions are waived for 
designated country construction materials. 

 
(2) The Contractor shall use only domestic or designated country construction material in  

performing this contract, except as provided in paragraphs (b)(3) and (b)(4) of this clause. 
 

(End of clause) 
 
 
RESTRICTIONS ON CERTAIN FOREIGN PURCHASES (NOV 2004) (BI-055)   
 
(a) The Contractor shall not acquire, for use in the performance of this contract, any supplies or 
services originating from sources within, or that were located in or transported from or through, 
countries whose products are banned from importation into the United States under regulations of 
the Office of Foreign Assets Control, Department of the Treasury. Those countries are Cuba, 
Iran, Iraq, Libya, North Korea, Sudan, the territory of Afghanistan controlled by the Taliban, and 
Serbia (excluding the territory of Kosovo). 
 
(b) The Contractor shall not acquire for use in the performance of this contract any supplies or 
services from entities controlled by the government of Iraq. 
 
(c) The Contractor shall insert this clause, including this paragraph (c), in all subcontracts. 
  

(End of clause) 
 
 
INCONSISTENCY BETWEEN ENGLISH VERSION AND TRANSLATION OF CONTRACT 
(NOV 2004) (BI-056) 
           
In the event of inconsistency between any terms of this contract and any translation thereof into 
another language, the English language meaning shall control. 
 

(End of clause) 
 
 



NOTICE AND ASSISTANCE REGARDING PATENT AND COPYRIGHT INFRINGEMENT (NOV 
2004) (BI-057)   
 
(a) The Contractor shall report to the Contracting Officer, promptly and in reasonable written 
detail, each notice or claim of patent or copyright infringement based on the performance of this 
contract of which the Contractor has knowledge. 
 
(b) In the event of any claim or suit against the NAFI on account of any alleged patent or 
copyright infringement arising out of the performance of this contract or out of the use of any 
supplies furnished or work or services performed under this contract, the Contractor shall furnish 
to the NAFI, when requested by the Contracting Officer, all evidence and information in 
possession of the Contractor pertaining to such suit or claim. Such evidence and information shall 
be furnished at the expense of the NAFI except where the Contractor has agreed to indemnify the 
NAFI. 
 
(c) The Contractor agrees to include, and require inclusion of, this clause in all subcontracts at 
any tier for supplies or services (including construction and architect-engineer subcontracts and 
those for material, supplies, models, samples, or design or testing services) expected to exceed 
the simplified acquisition threshold. 
 

(End of clause) 
 
 

RESERVED (NOV 2004) (BI-058) 

 
PATENT INDEMNITY―CONSTRUCTION CONTRACTS (NOV 2004) (BI-059)   
 
Except as otherwise provided, the Contractor agrees to indemnify the Government/NAFI and its 
officers, agents, and employees against liability, including costs and expenses, for infringement 
upon any United States patent (except a patent issued upon an application that is now or may 
hereafter be withheld from issue pursuant to a Secrecy Order under 35 U.S.C.181) arising out of 
performing this contract or out of the use or disposal by or for the account of the 
Government/NAFI of supplies furnished or work performed under this contract. 
 

(End of clause) 

 
Alternate I  
 
(b) This patent indemnification shall not apply to the following items: 
 
____________________________________________ 

[Contracting Officer specifically identify the item(s) to be excluded.] 
 

(End of clause) 
 
 
WORKERS’ COMPENSATION AND WAR-HAZARD INSURANCE OVERSEAS (NOV 2004)  
(BI-060) 
 
(a) This paragraph applies if the Contractor employs any person who, but for a waiver granted by 
the Secretary of Labor, would be subject to workers' compensation insurance under the Defense 



Base Act (42 U.S.C. 1651, et seq.). On behalf of employees for whom the applicability of the 
Defense Base Act has been waived, the Contractor shall― 

 
(1) provide, before commencing performance under this contract, at least that workers'  

compensation insurance or the equivalent as the laws of the country of which these employees 
are nationals may require, and 

 
(2) continue to maintain it until performance is completed. The Contractor shall insert, in all  

subcontracts under this contract to which the Defense Base Act would apply but for the waiver, a 
clause similar to this paragraph (a) (including this sentence) imposing upon those subcontractors 
this requirement to provide such workers' compensation insurance coverage. 
 
(b) This paragraph applies if the Contractor or any subcontractor under this contract employs any 
person who, but for a waiver granted by the Secretary of Labor, would be subject to the War 
Hazards Compensation Act (42 U.S.C. 1701, et seq.). On behalf of employees for whom the 
applicability of the Defense Base Act (and hence that of the War Hazards Compensation Act) has 
been waived, the Contractor shall, subject to reimbursement as provided elsewhere in this 
contract, afford the same protection as that provided in the War Hazards Compensation Act, 
except that the level of benefits shall conform to any law or international agreement controlling 
the benefits to which the employees may be entitled. In all other respects, the standards of the 
War Hazards Compensation Act shall apply; e.g., the definition of war-hazard risks (injury, death, 
capture, or detention as the result of a war hazard as defined in the Act), proof of loss, and 
exclusion of benefits otherwise covered by workers' compensation insurance or the equivalent. 
Unless the Contractor elects to assume directly the liability to subcontractor employees created 
by this clause, the Contractor shall insert, in all subcontracts under this contract to which the War 
Hazards Compensation Act would apply but for the waiver, a clause similar to this paragraph (b) 
(including this sentence) imposing upon those subcontractors this requirement to provide war-
hazard benefits. 
 

(End of clause) 
 
 
RESERVED (NOV 2004) (BI-061) 
 

 
ALTERNATIVE PAYMENT PROTECTIONS (NOV 2004) (BI-062) 
 
(a) The Contractor shall submit one of the following payment protections: 
_______________________________________________ 
_______________________________________________ 
_______________________________________________ 
 
(b) The amount of the payment protection shall be 100 percent of the contract price. 
 
(c) The submission of the payment protection is required within ______ days of contract award. 
 
(d) The payment protection shall provide protection for the full contract performance period plus a 
one-year period. 
 
(e) Except for escrow agreements and payment bonds, which provide their own protection 
procedures, the Contracting Officer is authorized to access funds under the payment protection 
when it has been alleged in writing by a supplier of labor or material that a nonpayment has 
occurred, and to withhold such funds pending resolution by administrative or judicial proceedings 
or mutual agreement of the parties. 
 



(f) When a tripartite escrow agreement is used, the Contractor shall utilize only suppliers of labor 
and material that signed the escrow agreement. 
 

(End of clause) 
 
 

RESERVED (NOV 2004) (BI-063) 

 
 
PERFORMANCE AND PAYMENT BONDS―CONSTRUCTION (NOV 2004) (BI-064)   
 
(a) Definitions. As used in this clause― 
 
"Original contract price" means the award price of the contract; or, for requirements contracts, the 
price payable for the estimated total quantity; or, for indefinite-quantity contracts, the price 
payable for the specified minimum quantity. Original contract price does not include the price of 
any options, except those options exercised at the time of contract award. 
 
(b) Within ten (10) calendar days after the Contractor receives notification of contract award, the 
Contractor shall obtain and submit to the Contracting Officer two (2) bonds (namely 
“Performance” and “Payment” Bonds, each with good and sufficient surety or sureties acceptable 
to the Fund. 
 
(c) If the contractor, upon acceptance of its bid or proposal by the fund within the period specified 
for acceptance, fails to execute all contractual documents or give performance and payment 
bonds as required by the contract within the time specified, the Contracting Officer may terminate 
the contract for default. 
 
(d) Army regulation AR215-4 applicable to Nonappropriated funds require performance and 
payment bonds for any construction contract exceeding $100,000 unless an applicable waiver 
applies.  The Contractor shall furnish to the Fund a Performance Bond (Standard Form 25) and a 
Payment Bond (Standard Form 25-A) within 10 days after award of contract before receiving a 
Notice to Proceed with the work or being allowed to start work.  The Bonds shall include a 
statement that states that “The term United States of America, as set forth in this bond form 
shall mean the United States Nonappropriated Fund Instrumentality (herein after referred 
to as the Army, Morale, Welfare, and Recreation Fund) which is a party to this contract.”  
The penal sums of such bonds shall be as follows: 

 
(1) Performance Bonds (Standard Form 25). The penal amount of performance bonds at the  

time of contract award shall be 100 percent of the original contract price. 
 
(2) Payment Bonds (Standard Form 25-A). The penal amount of payment bonds at the time 

of  
contract award shall be 100 percent of the original contract price. 

 
(3) Additional bond protection. 

 
(i) The NAFI may require additional performance and payment bond protection if the  

contract price is increased. The increase in protection generally will equal 100 percent of the 
increase in contract price. 

 
(ii) The NAFI may secure the additional protection by directing the Contractor to  

increase the penal amount of the existing bond or to obtain an additional bond. 



  
(e)  Corporate sureties offered for bonds furnished with your awarded contract must appear on 
the list contained in the Department of the Treasury Circular 570, “Companies Holding 
Certificates of Authority as Acceptable Sureties on Federal Bonds and Acceptable Reinsuring 
Companies.” Treasury Circular 570 is published in the Federal Register or may be obtained from 
the: 

 
U.S. Department of Treasury 
Financial Management Service 
Surety Bond Branch 
401 14th Street, NW, 2nd Floor, West Wing 
Washington, DC 20227 
 

The penal amount of the bond should not exceed the surety’s underwriting limit, the bond will be 
acceptable only if (I) the amount which exceeds the specified limit is coinsured or reinsured and 
(ii) the amount of coinsurance or reinsurance does not exceed the underwriting limit of each 
coinsurer or reinsurer. 
 
(f) Individual sureties will not be acceptable under the requirements of this contract. 
 
(g) Notice of subcontractor waiver of protection (40 U.S.C. 270b(c)). Any waiver of the right to sue 
on the payment bond is void unless it is in writing, signed by the person whose right is waived, 
and executed after such person has first furnished labor or material for use in the performance of 
the contract. 
 

(End of clause) 
 
 
PERFORMANCE AND PAYMENT BONDS―OTHER THAN CONSTRUCTION (NOV 2004)   
(BI-065) 
 
(a) Definitions. As used in this clause― 
 
"Original contract price" means the award price of the contract or, for requirements contracts, the 
price payable for the estimated quantity; or for indefinite-quantity contracts, the price payable for 
the specified minimum quantity. Original contract price does not include the price of any options, 
except those options exercised at the time of contract award. 
 
(b) The Contractor shall furnish a performance bond (Standard Form 1418) for the protection of 
the NAFI in an amount equal to ________ percent of the original contract price and a payment 
bond (Standard Form 1416) in an amount equal to _______ percent of the original contract price. 
 
(c) The Contractor shall furnish all executed bonds, including any necessary reinsurance 
agreements, to the Contracting Officer, within ________ days, but in any event, before starting 
work. 
 
(d) The NAFI may require additional performance and payment bond protection if the contract 
price is increased. The NAFI may secure additional protection by directing the Contractor to 
increase the penal amount of the existing bonds or to obtain additional bonds. 
 
(e) The bonds shall be in the form of firm commitment, supported by corporate sureties whose 
names appear on the list contained in Treasury Department Circular 570, individual sureties, or 
by other acceptable security such as postal money order, certified check, cashier's check, 
irrevocable letter of credit, or, in accordance with Treasury Department regulations, certain bonds 
or notes of the United States. Treasury Circular 570 is published in the Federal Register, or may 
be obtained from the: 



 
U.S. Department of Treasury 
Financial Management Service 
Surety Bond Branch 
401 14th Street, NW, 2nd Floor, West Wing 
Washington, DC 20227 

(End of clause) 

 
Alternate I  
 
(b) The Contractor shall furnish a performance bond (Standard Form 1418) for the protection to 
the NAFI in an amount equal to ______ percent of the original contract price. 
 
(d) The NAFI may require additional performance bond protection if the contract price is 
increased. The NAFI may secure the additional protection by directing the Contractor to increase 
the penal amount of the existing bond or to obtain an additional bond. 
 

(End of clause) 
 
 
NORTH CAROLINA STATE AND LOCAL SALES AND USE TAX (NOV 2004) (BI-066) 
 
(a) "Materials," as used in this clause, means building materials, supplies, fixtures, and equipment 
that become a part of or are annexed to any building or structure erected, altered, or repaired 
under this contract. 
 
(b) If this is a fixed-price contract, the contract price includes North Carolina State and local sales 
and use taxes to be paid on materials, notwithstanding any other provision of this contract. If this 
is a cost-reimbursement contract, any North Carolina State and local sales and use taxes paid by 
the Contractor on materials shall constitute an allowable cost under this contract. 
 
(c) At the time specified in paragraph (d) of this section, the Contractor shall furnish the 
Contracting Officer certified statements setting forth the cost of the materials purchased from 
each vendor and the amount of North Carolina State and local sales and use taxes paid. In the 
event the Contractor makes several purchases from the same vendor, the certified statement 
shall indicate the invoice numbers, the inclusive dates of the invoices, the total amount of the 
invoices, and the North Carolina State and local sales and use taxes paid. The statement shall 
also include the cost of any tangible personal property withdrawn from the Contractor's 
warehouse stock and the amount of North Carolina State and local sales or use tax paid on this 
property by the Contractor. Any local sales or use taxes included in the Contractor's statements 
must be shown separately from the State sales or use taxes. The Contractor shall furnish any 
additional information the Commissioner of Revenue of the State of North Carolina may require to 
substantiate a refund claim for sales or use taxes. The Contractor shall also obtain and furnish to 
the Contracting Officer similar certified statements by its subcontractors. 
 
(d) If this contract is completed before the next October 1, the certified statements to be furnished 
pursuant to paragraph (c) above shall be submitted within 60 days after completion. If this 
contract is not completed before the next October 1, the certified statements shall be submitted 
on or before November 30 of each year and shall cover taxes paid during the 12-month period 
that ended the preceding September 30. 
 
(e) The certified statements to be furnished pursuant to paragraph (c) above shall be in the 
following form: 



I hereby certify that during the period ______ to _____ [insert dates], ____ [insert name of 
Contractor or subcontractor] paid North Carolina State and local sales and use taxes aggregating 
$ ______ (State) and $ ______ (local), with respect to building materials, supplies, fixtures, and 
equipment that have become a part of or annexed to a building or structure erected, altered, or 
repaired by _________ [insert name of Contractor or subcontractor] for the United States of 
America, and that the vendors from whom the property was purchased, the dates and numbers of 
the invoices covering the purchases, the total amount of the invoices of each vendor, the North 
Carolina State and local sales and use taxes paid on the property (shown separately), and the 
cost of property withdrawn from warehouse stock and North Carolina State and local sales or use 
taxes paid on this property are as set forth in the attachments. 
 

(End of clause) 
 
 
TAXES (NOV 2004) (BI-067)   
 
(a)  Except as may be otherwise provided in this contract, the contract price includes all taxes, 
duties, or other public charges in effect and applicable to this contract on the contract date, 
except any tax, duty or other public charge which by law, regulation or governmental agreement 
is not applicable to expenditures made by the NAFI or on its behalf: or any tax, duty, or other 
public charge from which the Contractor, or any subcontractor hereunder, is exempt by law, 
regulation or otherwise.  If any such tax, duty, or other public charge has been included in the 
contract price, through error or otherwise, the contract price shall be correspondingly reduced. 
 
(b)  If for any reason, after the contract date of execution, the Contractor or subcontractor is 
relieved in whole or in part from the payment or the burden of any tax, duty or other public charge 
included in the contract price, the contract price shall be correspondingly reduced; or if the 
Contractor or a subcontractor is required to pay in whole or in part any tax, duty, or other public 
charge which was not included in the contract price and which was not applicable at the contract 
date of execution the contract price shall be correspondingly increased. 
 
(c)  No adjustment of less than $250 shall be made in the contract price pursuant to this clause. 
 
(d)  With respect to foreign taxes, NAFI's located in foreign countries will not pay to nor collect for 
any foreign country or political subdivision any tax unless the United States has consented to levy 
collection by treaty, convention, or executive agreement. 
 

 (End of clause) 
 
PAYMENTS (NOV 2004) (BI-068)    
 
The NAFI will pay the Contractor, upon the submission of proper invoices or vouchers, the prices 
stipulated in this contract for supplies delivered and accepted or services rendered and accepted, 
less any deductions provided in this contract.  Unless otherwise specified in this contract, 
payments will be made on partial deliveries accepted by the NAFI if― 
 
(a)  The amount due on the deliveries warrants it, or 
 
(b)  The Contractor requests it and the amount due to the deliveries is at least $1,000 or 50 
percent of the total contract price. 
 

 (End of clause) 
 
 
PAYMENTS UNDER FIXED-PRICE CONSTRUCTION CONTRACTS (NOV 2004) (BI-069) 
 



(a)  The NAFI shall pay the contract price as provided in this contract. 
 

(b)  The NAFI may make progress payments monthly as the work proceeds, or at more frequent 
intervals as determined by the Contracting Officer, on estimates of work accomplished which 
meets the standards of quality established under the contract, as approved by the Contracting 
Officer.  If requested by the Contracting Officer, the Contractor shall furnish a breakdown of the 
total contract price showing the amount included therein for each principal category of the work, 
in such detail as requested, to provide a basis for determining progress payments.  In the 
preparation of estimates the Contracting Officer may authorize material delivered on the site may 
also be taken into consideration if-- 
 

(1)  Consideration is specifically authorized by this contract; and 
 

(2)  The Contractor furnished satisfactory evidence that it has acquired title to such 
material and that the material will be used to perform this contract. 

 
(c) Contractor certification. Along with each request for progress payments, the Contractor shall 
furnish the following certification, or payment shall not be made: (However, if the Contractor 
elects to delete paragraph (c)(4) from the certification, the certification is still acceptable.) 

 
I hereby certify, to the best of my knowledge and belief, that― 
 
(1) The amounts requested are only for performance in accordance with the specifications, 
terms, and conditions of the contract; 
 
(2) Payments to subcontractors and suppliers have been made from previous payments 
received under the contract, and timely payments will be made from the proceeds of the 
payment covered by this certification, in accordance with subcontract agreements and the 
requirements of chapter 39 of Title 31, United States Code; 
 
(3) This request for progress payments does not include any amounts which the prime 
contractor intends to withhold or retain from a subcontractor or supplier in accordance with 
the terms and conditions of the subcontract; and 
 
(4) This certification is not to be construed as final acceptance of a subcontractor's 
performance. 

_________________________________________ 
(Name) 
_________________________________________ 
(Title) 
_________________________________________ 
(Date) 

 
(d) Refund of unearned amounts. If the Contractor, after making a certified request for progress 
payments, discovers that a portion or all of such request constitutes a payment for performance 
by the Contractor that fails to conform to the specifications, terms, and conditions of this contract 
(hereinafter referred to as the "unearned amount"), the Contractor shall― 

 
(1) Notify the Contracting Officer of such performance deficiency; and 
 
(2) Be obligated to pay the NAFI an amount (computed by the Contracting Officer in the  

manner provided in paragraph (j) of this clause) equal to interest on the unearned amount from 
the 8th day after the date of receipt of the unearned amount until― 

 
(i) The date the Contractor notifies the Contracting Officer that the performance  

deficiency has been corrected; or 



 
(ii) The date the Contractor reduces the amount of any subsequent certified request  

for progress payments by an amount equal to the unearned amount. 
 
(e)  If the Contracting Officer finds that satisfactory progress was achieved during any period for 
which a progress payment is to be made, the Contracting Officer shall authorize payment to be 
made in full. However, if satisfactory progress has not been made, the Contracting Officer may 
retain a maximum of 10 percent of the amount of the payment until satisfactory progress is 
achieved. When the work is substantially complete the Contracting Officer may retain from 
previously withheld funds and future progress payments that amount the Contracting Officer 
considers adequate for protection of the NAFI and shall release to the Contractor all the 
remaining withheld funds.  Also, on completion and acceptance of each separate building, public 
work or other division of the contract, for which the price is stated separately in the contract, 
payment shall be made for the completed work without retention of a percentage. 
 
(f)  All material and work covered by progress payments made shall, at the time of payment, 
become the sole property of the NAFI, but this shall not be construed as― 
 

(1)  Relieving the Contractor from the sole responsibility for all material and work upon 
which payments have been made or the restoration of any damaged work; or 
 

(2)  Waiving the right of the NAFI to require the fulfillment of all of the terms of the 
contract. 
 
(g)  In making these progress payments, the NAFI shall, upon  request, reimburse the Contractor 
for the amount of premiums paid for performance and payment bonds (including coinsurance and 
reinsurance agreements, when applicable) after the Contractor has furnished evidence of full 
payment to the surety.  The retainage provisions in paragraph (c) above shall not apply to that 
portion of progress payments attributable to bond premiums. 
 
(h)  The NAFI shall pay the amount due the Contractor under this contract after―  
 

      (1)  Completion and acceptance of all work; 
 

      (2)  Presentation of a properly executed voucher; and 
 

      (3)  Presentation of release of all claims against the NAFI arising by virtue of this 
contract, other than claims, in stated amounts, that the Contractor has specifically excepted from 
the operation of the release. A release may also be required of the assignee if the Contractor's 
claim to amounts payable under this contract has been assigned under the assignment of Claims 
clause of this contract. 
 
(i)  Notwithstanding any other provision of this contract, progress payments shall not exceed 
eighty percent (80%) on work accomplished on undefinitized contract actions.  A "contract action" 
is any action resulting in a contract, as defined in AR 215-4, including contract modifications for 
additional supplies, services or construction, but not including contract modifications that are 
within the scope and under the terms of the contract, such as contract modifications issued 
pursuant to the Changes clause, or funding and other administrative changes. 

 
(End of clause) 

 
 
DISCOUNTS FOR PROMPT PAYMENT (NOV 2004) (BI-070)   
  
(a) Discounts for prompt payment will not be considered in the evaluation of offers. However, any 
offered discount will form a part of the award, and will be taken if payment is made within the 



discount period indicated in the offer by the offeror. As an alternative to offering a prompt 
payment discount in conjunction with the offer, offerors awarded contracts may include prompt 
payment discounts on individual invoices. 
 
(b) In connection with any discount offered for prompt payment, time shall be computed from the 
date of the invoice. If the Contractor has not placed a date on the invoice, the due date shall be 
calculated from the date the designated billing office receives a proper invoice, provided the 
agency annotates such invoice with the date of receipt at the time of receipt. For the purpose of 
computing the discount earned, payment shall be considered to have been made on the date that 
appears on the payment check or, for an electronic funds transfer, the specified payment date. 
When the discount date falls on a Saturday, Sunday, or legal holiday when Federal Government 
offices are closed and NAFI financial management activities are not expected to be conducted, 
payment may be made on the following business day. 
              

(End of clause) 
 
 
RESERVED (NOV 2004) (BI-071) 
 
 
PAYMENTS UNDER FIXED-PRICE ARCHITECT-ENGINEER CONTRACTS  
(NOV 2004) (BI-072) 
  
(a) Estimates shall be made monthly of the amount and value of the work and services performed 
by the Contractor under this contract that meet the standards of quality established under this 
contract. The estimates shall be prepared by the Contractor and accompanied by any supporting 
data required by the Contracting Officer. 
    
(b) Upon approval of the estimate by the Contracting Officer, payment upon properly executed 
vouchers shall be made to the Contractor, as soon as practicable, of 90 percent of the approved 
amount, less all previous payments; provided, that payment may be made in full during any 
months in which the Contracting Officer determines that performance has been satisfactory. Also, 
whenever the Contracting Officer determines that the work is substantially complete and that the 
amount retained is in excess of the amount adequate for the protection of the NAFI, the 
Contracting Officer may release the excess amount to the Contractor. 
    
(c) Upon satisfactory completion by the Contractor and acceptance by the Contracting Officer of 
the work done by the Contractor under the "Statement of Architect-Engineer Services", the 
Contractor will be paid the unpaid balance of any money due for work under the statement, 
including retained percentages relating to this portion of the work. Upon satisfactory completion 
and final acceptance of the construction work, the Contractor shall be paid any unpaid balance of 
money due under this contract.     
 
(d) Before final payment under the contract, or before settlement upon termination of the contract, 
and as a condition precedent thereto, the Contractor shall execute and deliver to the Contracting 
Officer a release of all claims against the NAFI arising under or by virtue of this contract, other 
than any claims that are specifically excepted by the Contractor from the operation of the release 
in amounts stated in the release. 
    
(e) Notwithstanding any other provision in this contract, and specifically paragraph (b) of this 
clause, progress payments shall not exceed 80 percent on work accomplished on undefinitized 
contract actions. A "contract action" is any action resulting in a contract to include contract 
modifications for additional supplies or services, but not including contract modifications that are 
within the scope and under the terms of the contract, such as contract modifications issued 
pursuant to the Changes clause, or funding and other administrative changes.     
         



(End of clause) 
 
 
EXTRAS (NOV 2004) (BI-073) 
  
Except as otherwise provided in this contract, no payment for extras shall be made unless the 
Contracting Officer has authorized such extras and the price in writing. 
        

(End of clause) 
 
 
PROMPT PAYMENT (NOV 2004) (BI-074)   
  
Notwithstanding any other payment clause in this contract, the NAFI will make invoice payments 
and contract financing payments under the terms and conditions specified in this clause. Payment 
shall be considered as being made on the day a check is dated or the date of an electronic funds 
transfer.  All days referred to in this clause are calendar days, unless otherwise specified. 
(However, see subparagraph (a)(4) of this clause concerning payments due on Saturdays, 
Sundays, and legal holidays.) 
 
(a) Invoice payments― 

 
(1) Due date. 

 
(i) Except as indicated in subparagraph (a)(2) and paragraph (c) of this clause, the 
due  
date for making invoice payments by the designated payment office shall be the later 
of the following two events: 

 
(A) The 30th day after the designated billing office has received a proper 
invoice from the Contractor (except as provided in subdivision (a)(1)(ii) of this 
clause). 
 
(B) The 30th day after Government/NAFI acceptance of supplies delivered or 
services performed by the Contractor. On a final invoice where the payment 
amount is subject to contract settlement actions, acceptance shall be 
deemed to have occurred on the effective date of the contract settlement. 

 
(ii) If the designated billing office fails to annotate the invoice with the actual date 
of receipt at the time of receipt, the invoice payment due date shall be the 30th 
day after the date of the Contractor's invoice; provided a proper invoice is 
received and there is no disagreement over quantity, quality, or Contractor 
compliance with contract requirements. 

 
(2) Certain food products and other payments. 

 
(i) Due dates on Contractor invoices for meat, meat food products, or fish; perishable 
agricultural commodities; and dairy products, edible fats or oils, and food products 
prepared from edible fats or oils are― 

 
(A) For meat or meat food products, as defined in section 2(a)(3) of the 
Packers and Stockyard Act of 1921 (7 U.S.C.182(3)), and as further defined 
in Pub.L.98-181, including any edible fresh or frozen poultry meat, any 
perishable poultry meat food product, fresh eggs, and any perishable egg 
product, as close as possible to, but not later than, the 7th day after product 
delivery. 



 
(B) For fresh or frozen fish, as defined in section 204(3) of the Fish and 
Seafood Promotion Act of 1986 (16 U.S.C.4003(3)), as close as possible to, 
but not later than, the 7th day after product delivery. 
 
(C) For perishable agricultural commodities, as defined in section 1(4) of the 
Perishable Agricultural Commodities Act of 1930 (7 U.S.C.499a(4)), as close 
as possible to, but not later than, the 10th day after product delivery, unless 
another date is specified in the contract. 
 
(D) For dairy products, as defined in section 111(e) of the Dairy Production 
Stabilization Act of 1983 (7 U.S.C. 4502(e)), edible fats or oils, and food 
products prepared from edible fats or oils, as close as possible to, but not 
later than, the 10th day after the date on which a proper invoice has been 
received. Liquid milk, cheese, certain processed cheese products, butter, 
yogurt, ice cream, mayonnaise, salad dressings, and other similar products, 
fall within this classification. Nothing in the Act limits this classification to 
refrigerated products. When questions arise regarding the proper 
classification of a specific product, prevailing industry practices will be 
followed in specifying a contract payment due date. The burden of proof that 
a classification of a specific product is, in fact, prevailing industry practice is 
upon the Contractor making the representation. 

 
(ii) If the contract does not require submission of an invoice for payment (e.g., 
periodic lease payments), the due date will be as specified in the contract. 

 
(3) Contractor's invoice. The Contractor shall prepare and submit invoices to the 
designated billing office specified in the contract. A proper invoice must include the items 
listed in subdivisions (a)(3)(i) through (a)(3)(viii) of this clause. If the invoice does not 
comply with these requirements, it shall be returned within 7 days after the date the 
designated billing office received the invoice (3 days for meat, meat food products, or 
fish; 5 days for perishable agricultural commodities, edible fats or oils, and food products 
prepared from edible fats or oils), with a statement of the reasons why it is not a proper 
invoice. Untimely notification will be taken into account in computing any interest penalty 
owed the Contractor in the manner described in subparagraph (a)(5) of this clause. 

 
(i) Name and address of the Contractor. 
 
(ii) Invoice date. (The Contractor is encouraged to date invoices as close as possible 
to the date of the mailing or transmission.) 
 
(iii) Contract number or other authorization for supplies delivered or services 
performed (including order number and contract line item number). 
 
(iv) Description, quantity, unit of measure, unit price, and extended price of supplies 
delivered or services performed. 
 
(v) Shipping and payment terms (e.g., shipment number and date of shipment, 
prompt payment discount terms). Bill of lading number and weight of shipment will be 
shown for shipments on Government bills of lading. 
 
(vi) Name and address of Contractor official to whom payment is to be sent (must be 
the same as that in the contract or in a proper notice of assignment). 
 
(vii) Name (where practicable), title, phone number, and mailing address of person to 
be notified in the event of a defective invoice. 



 
(viii) Any other information or documentation required by the contract (such as 
evidence of shipment). 
 
(ix) While not required, the Contractor is strongly encouraged to assign an 
identification number to each invoice. 

 
(4) Interest penalty. An interest penalty shall be paid automatically by the designated 
payment office, without request from the Contractor, if payment is not made by the due 
date and the conditions listed in subdivisions (a)(4)(i) through (a)(4)(iii) of this clause are 
met, if applicable. However, when the due date falls on a Saturday, Sunday, or legal 
holiday when Federal Government offices are closed and Government/NAFI business is 
not expected to be conducted, payment may be made on the following business day 
without incurring a late payment interest penalty. 

 
(i) The designated billing office received a proper invoice. 
 
(ii) A receiving report or other Government/NAFI documentation authorizing payment 
was processed, and there was no disagreement over quantity, quality, or Contractor 
compliance with any contract term or condition. 
 
(iii) In the case of a final invoice for any balance of funds due the Contractor for 
supplies delivered or services performed, the amount was not subject to further 
contract settlement actions between the NAFI and the Contractor. 

 
(5) Computing penalty amount.  The interest penalty shall be at the rate established by 
the Secretary of the Treasury under Section 12 of the Contract Disputes Act of 1978 (41 
U.S.C. 611, however other provisions of the Act are not applicable to NAFIs – see 
Disputes Clause) that is in effect on the day after the due date, except where the interest 
penalty is prescribed by other governmental authority (e.g., tariffs). This rate is referred to 
as the “Renegotiation Board Interest Rate,” and it is published in the Federal Register 
semiannually on or about January 1 and July 1.  The interest penalty shall accrue daily 
on the invoice principal payment amount approved by the NAFI until the payment date of 
such approved principal amount; and will be compounded in 30-day increments inclusive 
from the first day after the due date through the payment date.  That is, interest accrued 
at the end of any 30-day period will be added to the approved invoice principal payment 
amount and will be subject to interest penalties if not paid in the succeeding 30-day 
period.  If the designated billing office failed to notify the Contractor of a defective invoice 
within the periods prescribed in subparagraph (a)(3) of this clause, the due date on the 
corrected invoice will be adjusted by subtracting from such date the number of days 
taken beyond the prescribed notification of defects period. Any interest penalty owed the 
Contractor will be based on this adjusted due date. Adjustments will be made by the 
designated payment office for errors in calculating interest penalties. 

 
(i) For the sole purpose of computing an interest penalty that might be due the 
Contractor, Government/NAFI acceptance shall be deemed to have occurred 
constructively on the 7th day (unless otherwise specified in this contract) after the 
Contractor delivered the supplies or performed the services in accordance with the 
terms and conditions of the contract, unless there is a disagreement over quantity, 
quality, or Contractor compliance with a contract provision. In the event that actual 
acceptance occurs within the constructive acceptance period, the determination of an 
interest penalty shall be based on the actual date of acceptance. The constructive 
acceptance requirement does not, however, compel Government/NAFI officials to 
accept supplies or services, perform contract administration functions, or make 
payment prior to fulfilling their responsibilities. 
 



(ii) The following periods of time will not be included in the determination of an 
interest penalty: 

 
(A) The period taken to notify the Contractor of defects in invoices submitted 
to the NAFI, but this may not exceed 7 days (3 days for meat, meat food 
products, or fish; 5 days for perishable agricultural commodities, dairy 
products, edible fats or oils, and food products prepared from edible fats or 
oils). 
 
(B) The period between the defects notice and resubmission of the corrected 
invoice by the Contractor. 
 
(C) For incorrect electronic funds transfer (EFT) information, in accordance 
with the EFT clause of this contract. 

 
(iii) Interest penalties will not continue to accrue after the filing of a claim for such 
penalties under the clause Disputes, or for more than 1 year. Interest penalties of 
less than $1 need not be paid. 
 
(iv) Interest penalties are not required on payment delays due to disagreement 
between the NAFI and the Contractor over the payment amount or other issues 
involving contract compliance or on amounts temporarily withheld or retained in 
accordance with the terms of the contract. Claims involving disputes, and any 
interest that may be payable, will be resolved in accordance with the clause 
entitled Disputes. 

 
(6) Prompt payment discounts. The designated payment office also shall pay an interest 
penalty automatically without request from the Contractor, if a discount for prompt 
payment is taken improperly. The interest penalty will be calculated as described in 
subparagraph (a)(5) of this clause on the amount of discount taken for the period 
beginning with the first day after the end of the discount period through the date when the 
Contractor is paid. 
 
(7) Additional interest penalty. 

 
(i) A penalty amount, calculated in accordance with subdivision (a)(7)(iii) of this 
clause, shall be paid in addition to the interest penalty amount if the Contractor -- 

 
(A) Is owed an interest penalty of $1 or more; 
 
(B) Is not paid the interest penalty within 10 days after the date the invoice 
amount is paid; and 
 
(C) Makes a written demand to the designated payment office for additional 
penalty payment, in accordance with subdivision (a)(7)(ii) of this clause, 
postmarked not later than 40 days after the invoice amount is paid. 

 
(ii) 

(A) Contractors shall support written demands for additional penalty 
payments with the following data. No additional data shall be required. 
Contractors shall―  

(1) Specifically assert that late payment interest is due under a 
specific invoice, and request payment of all overdue late payment 
interest penalty and such additional penalty as may be required; 
 



(2) Attach a copy of the invoice on which the unpaid late payment 
interest was due; and 
 
(3) State that payment of the principal has been received, including 
the date of receipt. 

 
(B) Demands must be postmarked on or before the 40th day after 
payment was made, except that― 

 
(1) If the postmark is illegible or nonexistent, the demand must have 
been received and annotated with the date of receipt by the 
designated payment office on or before the 40th day after payment 
was made; or 
 
(2) If the postmark is illegible or nonexistent and the designated 
payment office fails to make the required annotation, the demand's 
validity will be determined by the date the Contractor has placed on 
the demand; provided such date is no later than the 40th day after 
payment was made. 

(iii) 
(A) The additional penalty shall be equal to 100 percent of any original late 
payment interest penalty except― 

 
(1) The additional penalty shall not exceed $5,000; 
 
(2) The additional penalty shall never be less than $25; and 
 
(3) No additional penalty is owed if the amount of the underlying 
interest penalty is less than $1. 

 
(B) If the interest penalty ceases to accrue in accordance with the limits 
stated in subdivision (a)(5)(iii) of this clause, the amount of the additional 
penalty shall be calculated on the amount of interest penalty that would 
have accrued in the absence of these limits, subject to the overall limits 
on the additional penalty specified in subdivision (a)(7)(iii)(A) of this 
clause. 
 
(C) For determining the maximum and minimum additional penalties, the 
test shall be the interest penalty due on each separate payment made for 
each separate contract. The maximum and minimum additional penalty 
shall not be based upon individual invoices unless the invoices are paid 
separately. Where payments are consolidated for disbursing purposes, 
the maximum and minimum additional penalty determination shall be 
made separately for each contract therein. 
 
(D) The additional penalty does not apply to payments regulated by other 
Government regulations (e.g., payments under utility contracts subject to 
tariffs and regulation). 

 
(b) Contract financing payments―- 

 
(1) Due dates for recurring financing payments. If this contract provides for contract financing, 
requests for payment shall be submitted to the designated billing office as specified in this 
contract or as directed by the Contracting Officer. Contract financing payments shall be made 
on the [insert day as prescribed by Agency head; if not prescribed, insert 30th day] day after 
receipt of a proper contract-financing request by the designated billing office. In the event that 



an audit or other review of a specific financing request is required to ensure compliance with 
the terms and conditions of the contract, the designated payment office is not compelled to 
make payment by the due date specified. 
 
(2) Due dates for other contract financing. For advance payments, loans, or other 
arrangements that do not involve recurring submissions of contract financing requests, 
payment shall be made in accordance with the corresponding contract terms or as directed 
by the Contracting Officer. 
 
(3) Interest penalty not applicable. Contract financing payments shall not be assessed an 
interest penalty for payment delays. 

 
 (End of clause) 

 
 
PROMPT PAYMENT FOR FIXED-PRICE ARCHITECT-ENGINEER CONTRACTS (NOV 2004) 
(BI-075)    
  
Notwithstanding any other payment terms in this contract, the Government will make invoice 
payments and contract financing payments under the terms and conditions specified in this 
clause. Payment shall be considered as being made on the day a check is dated or the date of an 
electronic funds transfer.  All days referred to in this clause are calendar days, unless otherwise 
specified. (However, see subparagraph (a)(3) of this clause concerning payments due on 
Saturdays, Sundays, and legal holidays.) 
 
(a) Invoice payments― 

 
(1) Due date. The due date for making invoice payments shall be― 

 
(i) For work or services completed by the Contractor, the later of the following two 
events: 

 
(A) The 30th day after the designated billing office has received a proper 
invoice from the Contractor (except as provided in subdivision (a)(1)(iii) of 
this clause). 
 
(B) The 30th day after Government/NAFI acceptance of the work or services 
completed by the Contractor. On a final invoice where the payment amount is 
subject to contract settlement actions (e.g., release of claims), acceptance 
shall be deemed to have occurred on the effective date of the contract 
settlement. 

 
(ii) The due date for progress payments shall be the 30th day after 
Government/NAFI approval of Contractor estimates of work or services 
accomplished. 
(iii) If the designated billing office fails to annotate the invoice or payment request 
with the actual date of receipt at the time of receipt, the payment due date shall 
be the 30th day after the date of the Contractor's invoice or payment request, 
provided a proper invoice or payment request is received and there is no 
disagreement over quantity, quality, or Contractor compliance with contract 
requirements. 

 
(2) Contractor's invoice. The Contractor shall prepare and submit invoices to the 
designated billing office specified in the contract. A proper invoice must include the items 
listed in subdivisions (a)(2)(i) through (a)(2)(viii) of this clause. If the invoice does not 
comply with these requirements, it shall be returned within 7 days after the date the 



designated billing office received the invoice, with a statement of the reasons why it is not 
a proper invoice. Untimely notification will be taken into account in computing any interest 
penalty owed the Contractor in the manner described in subparagraph (a)(4) of this 
clause: 

 
(i) Name and address of the Contractor. 
 
(ii) Invoice date. (The Contractor is encouraged to date invoices as close as possible 
to the date of mailing or transmission.) 
 
(iii) Contract number or other authorization for work or services performed (including 
order number and contract line item number). 
 
(iv) Description of work or services performed. 
 
(v) Delivery and payment terms (e.g., prompt payment discount terms). 
 
(vi) Name and address of Contractor official to whom payment is to be sent (must be 
the same as that in the contract or in a proper notice of assignment). 
 
(vii) Name (where practicable), title, phone number, and mailing address of person to 
be notified in the event of a defective invoice. 
 
(viii) Any other information or documentation required by the contract. 
 
(ix) While not required, the Contractor is strongly encouraged to assign an 
identification number to each invoice. 

 
(3) Interest penalty. An interest penalty shall be paid automatically by the designated 
payment office, without request from the Contractor, if payment is not made by the due 
date and the conditions listed in subdivisions (a)(3)(i) through (a)(3)(iii) of this clause are 
met, if applicable. However, when the due date falls on a Saturday, Sunday, or legal 
holiday when Federal Government/NAFI offices are closed and Government/NAFI 
business is not expected to be conducted, payment may be made on the following 
business day without incurring a late payment interest penalty. 

 
(i) The designated billing office received a proper invoice. 
 
(ii) A receiving report or other Government/NAFI documentation authorizing payment 
was processed and there was no disagreement over quantity, quality, Contractor 
compliance with any contract term or condition, or requested progress payment 
amount. 
 
(iii) In the case of a final invoice for any balance of funds due the Contractor for work 
or services performed, the amount was not subject to further contract settlement 
actions between the NAFI and the Contractor. 

 
(4) Computing penalty amount. The interest penalty shall be at the rate established by 
the Secretary of the Treasury under section 12 of the Contract Disputes Act of 1978 (41 
U.S.C. 611, however other provisions of the Act are not applicable to NAFIs – see 
Disputes Clause) that is in effect on the day after the due date, except where the interest 
penalty is prescribed by other governmental authority (e.g., tariffs). This rate is referred to 
as the "Renegotiation Board Interest Rate," and it is published in the Federal Register 
semiannually on or about January 1 and July 1. The interest penalty shall accrue daily on 
the invoice principal payment amount approved by the NAFI until the payment date of 
such approved principal amount; and will be compounded in 30-day increments inclusive 



from the first day after the due date through the payment date. That is, interest accrued at 
the end of any 30-day period will be added to the approved invoice principal payment 
amount and will be subject to interest penalties if not paid in the succeeding 30-day 
period. If the designated billing office failed to notify the Contractor of a defective invoice 
within the periods prescribed in subparagraph (a)(2) of this clause, the due date on the 
corrected invoice will be adjusted by subtracting from such date the number of days 
taken beyond the prescribed notification of defects period. Any interest penalty owed the 
Contractor will be based on this adjusted due date. Adjustments will be made by the 
designated payment office for errors in calculating interest penalties. 
 

(i) For the sole purpose of computing an interest penalty that might be due the 
Contractor, Government/NAFI acceptance or approval shall be deemed to have 
occurred constructively as shown in subdivisions (a)(4)(i)(A) and (B) of this clause. In 
the event that actual acceptance or approval occurs within the constructive 
acceptance or approval period, the determination of an interest penalty shall be 
based on the actual date of acceptance or approval. Constructive acceptance or 
constructive approval requirements do not apply if there is a disagreement over 
quantity, quality, Contractor compliance with a contract provision, or requested 
progress payment amounts. These requirements also do not compel 
Government/NAFI officials to accept work or services, approve Contractor estimates, 
perform contract administration functions, or make payment prior to fulfilling their 
responsibilities. 

 
(A) For work or services completed by the Contractor, Government/NAFI 
acceptance shall be deemed to have occurred constructively on the 7th day 
after the Contractor has completed the work or services in accordance with 
the terms and conditions of the contract. 
 
(B) For progress payments, Government/NAFI approval shall be deemed to 
have occurred on the 7th day after Contractor estimates have been received 
by the designated billing office. 

 
(ii) The following periods of time will not be included in the determination of an 
interest penalty: 

 
(A) The period taken to notify the Contractor of defects in invoices submitted 
to the NAFI, but this may not exceed 7 days. 
 
(B) The period between the defects notice and resubmission of the corrected 
invoice by the Contractor. 
 
(C) For incorrect electronic funds transfer (EFT) information, in accordance 
with the EFT clause of this contract. 

 
(iii) Interest penalties will not continue to accrue after the filing of a claim for such 
penalties under the clause Disputes, or for more than 1 year. Interest penalties of 
less than $1 need not be paid. 
 
(iv) Interest penalties are not required on payment delays due to disagreement 
between the NAFI and the Contractor over the payment amount or other issues 
involving contract compliance, or on amounts temporarily withheld or retained in 
accordance with the terms of the contract. Claims involving disputes, and any 
interest that may be payable will be resolved in accordance with the clause 
entitled Disputes. 

 



(5) Prompt payment discounts. An interest penalty also shall also be paid automatically 
by the designated payment office, without request from the Contractor, if a discount for 
prompt payment is taken improperly. The interest penalty will be calculated on the 
amount of discount taken for the period beginning with the first day after the end of the 
discount period through the date when the Contractor is paid. 
 
(6) Additional interest penalty. 

(i) A penalty amount, calculated in accordance with subdivision (a)(6)(iii) of this 
clause, shall be paid in addition to the interest penalty amount if the Contractor― 

 
(A) Is owed an interest penalty of $1 or more; 
 
(B) Is not paid the interest penalty within 10 days after the date the invoice 
amount is paid; and 
 
(C) Makes a written demand to the designated payment office for additional 
penalty payment, in accordance with subdivision (a)(6)(ii) of this clause, 
postmarked not later than 40 days after the date the invoice amount is paid. 

 
(ii) 

(A) Contractors shall support written demands for additional penalty 
payments with the following data. No additional data shall be required. 
Contractors shall―  

(1) Specifically assert that late payment interest is due under a 
specific invoice, and request payment of all overdue late payment 
interest penalty and such additional penalty as may be required; 
 
(2) Attach a copy of the invoice on which the unpaid late payment 
interest was due; and 
 
(3) State that payment of the principal has been received, including 
the date of receipt. 

 
(B) Demands must be postmarked on or before the 40th day after 
payment was made, except that― 

 
(1) If the postmark is illegible or nonexistent, the demand must have 
been received and annotated with the date of receipt by the 
designated payment office on or before the 40th day after payment 
was made; or 
 
(2) If the postmark is illegible or nonexistent and the designated 
payment office fails to make the required annotation, the demand's 
validity will be determined by the date the Contractor has placed on 
the demand; provided such date is no later than the 40th day after 
payment was made. 

(iii) 
(A) The additional penalty shall be equal to 100 percent of any original late 
payment interest penalty except― 

 
(1) The additional penalty shall not exceed $5,000; 
 
(2) The additional penalty shall never be less than $25; and 
 
(3) No additional penalty is owed if the amount of the underlying 
interest penalty is less than $1. 



 
(B) If the interest penalty ceases to accrue in accordance with the limits 
stated in subdivision (a)(4)(iii) of this clause, the amount of the additional 
penalty shall be calculated on the amount of interest penalty that would 
have accrued in the absence of these limits, subject to the overall limits 
on the additional penalty specified in subdivision (a)(6)(iii)(A) of this 
clause. 
 
(C) For determining the maximum and minimum additional penalties, the 
test shall be the interest penalty due on each separate payment made for 
each separate contract. The maximum and minimum additional penalty 
shall not be based upon individual invoices unless the invoices are paid 
separately. Where payments are consolidated for disbursing purposes, 
the maximum and minimum additional penalty determination shall be 
made separately for each contract therein. 
 
(D) The additional penalty does not apply to payments regulated by other 
Government regulations (e.g., payments under utility contracts subject to 
tariffs and regulation). 

 
(b) Contract financing payments―- 

 
(1) Due dates for recurring financing payments. If this contract provides for contract financing, 
requests for payment shall be submitted to the designated billing office as specified in this 
contract or as directed by the Contracting Officer. Contract financing payments shall be made 
on the [insert day as prescribed by Agency head; if not prescribed, insert 30th day] day after 
receipt of a proper contract financing request by the designated billing office. In the event that 
an audit or other review of a specific financing request is required to ensure compliance with 
the terms and conditions of the contract, the designated payment office is not compelled to 
make payment by the due date specified. 
 
(2) Due dates for other contract financing. For advance payments, loans, or other 
arrangements that do not involve recurring submissions of contract financing requests, 
payment shall be made in accordance with the corresponding contract terms or as directed 
by the Contracting Officer. 

 
(3) Interest penalty not applicable. Contract financing payments shall not be assessed an interest 
penalty for payment delays. 
 

 (End of clause) 
 
 


	PAYMENTS UNDER FIXED-PRICE ARCHITECT-ENGINEER CONTRACTS

